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The Florida Story 


This issue of The Bar Examiner is devoted chiefly to The Florida 
Story which is in two parts. First there is the address given at the 
annual meeting of the Florida Bar by Olin E. Watts, Chairman of the 
Florida State Board of Law Examiners (and the Chairman of our Na- 
tional Conference). In “Current Status of Admissions in Florida” Mr. 
Watts discusses the progress his board has made in its procedures 
and in its requirements for admission to the bar; then he tells you 
about the Barr Case in the Supreme Court of Florida and about the 
Dillard-Martin Act and other bills in the Florida legislature,—all of 
which have circumvented and impeded progress; and, finally, he points 
out in no uncertain terms the pressing need for the control of admis- 
sions to the bar by the Supreme Court. 


The second part is an account as to the mechanics of giving the 
bar examination in Florida and an inside story by your Editor of the 
problems faced by the Florida bar examiners at the hearings granted 
those applicants about whom there is doubt as to moral fitness. 


It may be that the problems presented in The Florida Story are 
also your problems. What chapters apply to your own state and what 
can be done to bring about a happier ending? 


Current Status of Admissions in Florida* 
By Orn E. Watts 
Chairman, Florida State Board of Law Examiners 


Standards for admission to the bar have been produced largely 
through the continuous efforts of the organized bar. There cannot be 
doubt about the need for maintaining these standards and improving 
them. The bar will readily agree that lowering the standards will result 
in weakening the bar and increasing its burdens with regard to pro- 
fessional misbehavior. 


This bar has worked diligently and successfully for many years 
toward these improvements. The gains which have been made with 
such great difficulty can be lost quickly. They are in danger. And the 
maintenance of these standards is not enough. They must be improved 
and extended. 





* Address delivered at the annual meeting of The Florida Bar in St. Petersburg 
on April 30, 1954. 
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The State Board of Law Examiners is charged by you and the 
public with the responsibility of administering the rules dealing with 
the admitting of persons to practice law. This agency is simply carry- 
ing out one phase of the function of the judiciary, namely, that of select- 
ing those applicants desirous of practicing law and becoming officers 
of the Court who have met the requirements laid down in the rules. 


In the admitting process these are some of the concepts which are 
adhered to: 


1. Since the law is a public profession, those to be admitted to 
practice it must be considered from the public, rather than the private, 
viewpoint. The overriding public interest must be given primary con- 
sideration. 


2. No person has a right to practice law. It is purely a privilege or 
a franchise granted by the public. 


3. Examining boards do not limit members to be admitted to 
practice. Their sole and only function is to determine whether the ap- 
plicant has completed the studies and attained the learning required 
by the standards and possesses the high moral character necessary in 
the relationship of attorney and client. 


4. The applicant’s moral fitness must be of a higher order than 
moral fitness as usually defined and used in common parlance. 


It is the purpose here to acquaint the bar with some of the board’s 
current problems and suggest the bar’s responsibilities with regard to 
them. 

REVISION AND EXTENSION OF Boarp’s STAFF 
AND ADMINISTRATIVE PROCEDURES 


Until about one year ago the board did not have a full-time em- 
ployee. There was overwhelming evidence for the need of a staff to 
devote its undivided attention to the board’s work. The administrative 
features involved in processing several hundred applications each year, 
the consideration of numerous policy matters, the inquiry into moral 
fitness cases and the other manifold duties of the board called for the 
adoption of better and more efficient methods. It was only through the 
creation of a strong and effective staff that the board could be expected 
to meet its obligations. 


As an example of the volume of one phase of the board’s work, 
there follows a list of Florida admissions by examination and diploma 
for the years indicated. 
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Year Admission by Examination Admission by Diploma Total 


eee 91 415 506 
ae 50 481 531 
OEY oe 76 489 565 
ee 56 520 576 
eee 79 468 547} 


New York, California, Illinois, Ohio and the District of Columbia, 
in the order named, exceeded Florida in admissions during 1952. 
Florida substantially exceeded such states as Massachusetts, Michigan, 
Pennsylvania and Texas.” The foregoing does not include the consider- 
able number of applications which were processed and in which the 
application was denied or the applicant failed to make a passing mark 
in the examination. 


There are many duties required of examiners in addition to those 
pertaining directly to the administering of the examinations. Processing 
the applications calls for a great deal of administrative assistance.* 
The preparation of questions and the use of proper techniques in grad- 
ing command painstaking care. A very complete investigation is made 
in regard to the character of each applicant. This inquiry is one of the 
major features of the work of the board. It cannot be successfully at- 
tended to without the services of experienced personnel. Where any 
doubt exists about an applicant’s moral fitness a hearing is held before 
the full board. Last year the board held about seventy-five such hear- 
ings. Questions regarding moral fitness arose in approximately eleven 
per cent of the applications considered during 1953. 


Practitioners cannot be expected to devote an inordinate portion of 
their time to this vital phase of the profession’s responsibility. The board 
should be primarily a policy making agency and ample clerical and 
technical aid should be furnished. The essential duties of examiners 
cannot be performed with any degree of competency except through a 
well equipped staff. The admitting process is so important to the pro- 
fession and the public that poor and inadequate administration should 
always be condemned. 


Taking these premises into account, this bar in 1952 filed a petition 
directing the Supreme Court’s attention to a study and report of its 
Committee on Legal Education and Admission to the Bar in which the 
committee found that “in order to properly carry on its administrative 
functions the State Board of Law Examiners is in need of the services 





1The Bar Examiner, July-September, 1953, 126. Number admitted in 1953 ob- 
tained direct from board’s records. 


2 Ibid. 126, 127. 
8’ The Florida board processed more than 600 in 1953. 
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of an administrative officer who will devote his full time and atten- 
tion to the affairs and functions of the board.”* Subsequently the bar 
filed another petition with the Supreme Court, and the Court in re- 
sponse to the prayers in that petition authorized the board “to pur- 
chase the necessary equipment and employ such additional clerical] help 
and administrative personnel” as it deemed essential to properly exe- 
cute its duties.® 


The staff is being organized with due dispatch. The administrative 
procedures have been revised and improved. These revisions and im- 
provements are due in large part to the encouragement and efforts 
of this bar. 


REGISTRATION AND INquiry INTo MorAtL FITNESS 
At BEGINNING oF Law Stupy 


The board has been plagued repeatedly with instances where the 
applicant has graduated from an approved law school but his moral 
fitness to practice is questionable. In such cases, it must be determined 
whether the demonstrated lack of moral fitness is such as to warrant 
the denial of a certificate to practice. In a not inconsiderable number of 
these cases the fact that the applicant has completed his law studies is 
given great weight and such fact is often controlling. 


The burden should remain on every applicant seeking the privilege, 
to establish to the satisfaction of the admitting authority that he pos- 
sesses the essential high moral fitness. But graduation from law school 
has the effect of shifting this burden to the law examiners. This points 
up the defectiveness in our present system and the need for inquiry 
well in advance of graduation. 


The best method of meeting this problem is a registration of 
students with the examiners upon their entry into law school. At that 
time inquiry should be made into the moral fitness of the registrant. 
Such a plan protects the bar and the public and also benefits the stu- 
dents. It brings to the student’s attention at the time of his approach 
into the field of law the responsibilities which he must assume upon 
entering the profession and it also provides him a direct contact with 
the members of the profession. If he cannot meet the moral fitness 
requirements at that time, he has been spared a great deal of mental 
disturbance, loss of time and expense. 

The desirability of the plan has been urged for a number of years. 
Sixteen years ago The National Conference of Bar Examiners and the 
American Bar Association approved standards for thorough character 





4 Petition of Florida Bar, 61, So. 2d. 646. 
5 Petition of Florida Bar, 61 So. 2d 371. 
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tests of applicants and the first of these was that “the applicant should 
be required to register at the beginning of law study and at that time 
submit to an examination of his character and fitness.”® In several 
states’ registration at the beginning of law study or very shortly 
thereafter is required. In most of those states an investigation is made 
at the time of registration for law study and again before or at the time 
of the bar examination. 


Recently the Florida examiners have taken a step in this direction. 
Each student entering a Florida law school is required to file a ques- 
tionnaire dealing with his past. This questionnaire is designed to bring 
out any incident or fact bearing upon the moral fitness of the stu- 
dent. If the disclosure indicates facts which create doubt as to the 
student’s moral fitness, the latter is advised that a full investigation 
should be made. It is suggested that he pay the required fee for the 
investigation so that the board will be able to properly consider the 
facts and inform the applicant of its conclusions. 


The present plan is not sufficient. The aid of the law schools is 
essential to the success of any such plan. Also, to be workable and bring 
the desired benefits, it will be necessary for the board to obtain addi- 
tional authority. 


There will be a continuing effort to extend and strengthen the 
present system. The moral fitness problem is pressing and acute. Every 
possible means must be employed to keep out of the profession those 
lacking in moral character. 


THE Barr CAsE 


In 1951 this bar sponsored legislation which authorized the Su- 
preme Court to prescribe requirements, qualifications and standards 
in regard to admitting persons to practice law.® It was intended that 
this act would constitute a withdrawal by the legislature from the field 
of admissions and would encourage the Supreme Court toward taking 
full and exclusive charge of this subject.’° 


Before the ink was scarcely dry on this act the legislature passed 
another one which was for the sole benefit of one Virginia Searcy 


®Survey of the Legal Profession, Bar Examinations and Requirements for 
Admission to the Bar, 264, 473. 

7 Alabama, California, Connecticut, Delaware, Kentucky, Maryland, New Jersey, 
North Carolina, Ohio, Oklahoma, Pennsylvania, South Dakota, Texas ‘and Vermont. 
Survey of the Legal Profession, Bar Examinations and Requirements for Admission 
to the Bar, 258. 

S Ibid. 258. 

® Chapter 26655, Acts of 1951. This act also eliminated the diploma privilege. 

10 See opinion in Petition of Florida State Bar Association, 186 So. 280, 286, where 
the Court decided that it had acquiesced in legislative dealings with admissions for 
over 100 years and that any change of policy should come after the legislature had 
withdrawn. 
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Barr.'! It directed the law examiners to give her an examination.!” 
The act was so narrowed and limited that she was the only person fall- 
ing within its provisions. It specified that the board give an examina- 
tion if the applicant had resided in Florida for thirty-five years, had 
graduated from a two year law school,!*, had continuously since grad- 
uation performed duties of a legal nature in the office of the Attorney 
General under the supervision of a member of the Florida bar, had 
successfully passed the bar examination in at least one other state and 
produced evidence of good moral fitness. These requirements were in 
direct conflict with and lowered those included in Rule 1 (b) and (c) 
as promulgated by the Supreme Court.!* 


Mrs. Barr instituted mandamus proceedings against the members 
of the board and they resisted the issuance of a peremptory writ on 
the grounds that the legislature could not in the purported exercise of 
its police power lower or remove requirements for admission to the bar 
which the Supreme Court had prescribed, and that a legislative act 
conferring the right to take the bar examination on one person was so 
clearly discriminatory that it should be stricken down. The Court by 
opinion rendered last December,'*® with Justices Terrell, Thomas and 
Drew dissenting, held that the respondents had “no standing to attack 
the Act in question either on the ground that it is special legislation 
and discriminatory, or on the ground that it lowers the standards pre- 
scribed” by the Court. This decision was postulated on an absence of 
showing that the respondents would be injured in their person, prop- 
erty or rights by enforcement of the statute or that the administration 
of the statute would require the expenditure of public funds. As to 
this, the dissenters said: 1° 


“Tt would be an anomaly to contend, much less to hold, that 
when a State officer or officers are brought into Court in a pro- 
ceeding like this to hold that they could not interpose as a defense 
a rule of the Supreme Court or challenge the constitutional validity 
of the act brought in question to determine their duty in the face 
of such a conflict. That a State officer in Florida may challenge 
the validity of an act which requires him to perform duties that in 
his judgment are in conflict with his oath of office to support the 
constitution is too well settled to admit of controversy.” 





1 Chapter 26993, Acts of 1951. Those of the integrated bar who had aided in the 
passage of the first act did not have any knowledge of this one until after its 
enactment. 

122 In 1946 Mrs. Barr was unsuccessful in her attempt to obtain from the Supreme 
Court an amendment to the rules which would have lowered the standards and made 
her eligible to take the examination. 

13 At the time of Mrs. Barr’s graduation the law school from which she gradu- 
ated was not accredited within the meaning of the Florida rules. 

14 Petition of Florida State Bar Association, 5 So. 2d 1, 3. 

15 Barr v. Watts, 70 So. 2d 347. 

16 Tbid. 353. 
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The alarming feature of the decision is self evident. The Board of 
Law Examiners has no standing to question the validity of an act. It 
may be violative of the constitution on several grounds but those 
grounds cannot be asserted where mandamus proceedings are against 
the members of the board. Thus the legislature may indiscriminately 
and without regard to standards previously fixed by the Court reduce 
or eliminate such standards for admission and the admitting authority 
will be precluded from raising any question about the power of the 
legislature in this respect. So it is that any person who can obtain the 
passage of legislation can successfully prosecute mandamus proceed- 
ings because the mouths of the respondents will be closed. 


The officers of the bar, the Committee on Legal Education and 
Admission to the Bar and other representatives of the bar participated 
in the Barr litigation and gave substantial assistance.* 


THE DriLLarp-MartTIN AcT AND BILts INTRODUCED AT 
THE 1953 LEGISLATIVE SESSION 


The Barr legislation has set the pace for a flood of special and 
discriminatory legislation. Unless the integrated bar can find some 
solution, the results will be disastrous to admission requirements. 
While the diploma privilege, with all of its attendant evils, reduced the 
quality of applicants, special legislation will make flagrant concessions 
to its chosen beneficiaries. 


Shortly after Mrs. Barr obtained her special treatment from the 
legislature and at the same session Iverson Dillard-Martin secured the 
passage of an act.'® It directs the examiners to give Dillard-Martin an 
oral examination. It made no provision for inquiry into moral fitness. 
Dillard-Martin has not been given such an examination by the board 
and there are no present indications that he will seek the benefits of 
the act.!® 


At the 1953 session of the legislature several bills were introduced 
which were modeled along the lines of the Barr act. Illustrative of these 
special acts, one provided that any person who had served as county 
judge for two terms in a county having a population of not less than 
14,400 and not more than 16,000 was eligible to take the examination.”° 
Another provided that anyone who had served as a member of the leg- 
islature for at least five sessions was eligible.*! Under the provisions of 





1 After the decision, representatives of this bar urged the Attorney General to 
intervene or otherwise participate and he declined. 


18 Chapter 26993, Acts of 1951. 


% Information has been lodged with the board that Dillard-Martin has had 
difficulties with public authorities and is no longer in Florida. 


~» House Bill 1731. 
21 House Bill 907. 
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another any person who was a high school graduate and had been em- 
ployed as a legal secretary for twenty years under the supervision of a 
member of the bar was permitted to take the examination.** 


The standards adopted by the Supreme Court were secured only 
after long, labored and uncompensated public service by many leaders 
of the Florida bar. If the legislature continues to whittle at these, the 
inevitable result will be a destruction of the work which the organized 
bar of this state has carried on over the years in this phase of our pro- 
fessional responsibility. 


THE DIPLOMA PRIVILEGE 


In the 1925 act creating the State Board of Law Examiners it was 
provided that graduates of law schools chartered by and conducted in 
Florida or law departments of a chartered University of this state main- 
taining a course of study approved by the Supreme Court should be 
entitled to a certificate to practice without examination as to legal 
attainments.”* These provisions concerning the diploma privilege con- 
tinued until repeal by the 1951 legislature.** The Florida Bar, observing 
the abuses and evils arising under the diploma privilege, sponsored 
the repeal. 


As far back as 1892 the diploma privilege was disapproved by the 
American Bar Association.*° This disapproval has continued and lead- 
ers of the bar and in legal education have been outspoken about the 
evil results of such a privilege. The Association’s standards provide that 
graduation from a law school should not confer the right to admission 
to the bar and that every candidate should be subjected to an examina- 
tion by public authority to determine his fitness.”® 


Florida has been pouring into the profession large numbers of 
graduates whose legal attainments have not been examined into by any 
public authority or agency. The real and controlling responsibility of 
licensing under this system has been placed upon law professors, and 
the State of Florida has not had any agency to supervise or exercise 
any control with respect to the competence of these graduates. This 
failure to properly screen has been as unfair to the serious and quali- 
fied applicant as to the public, the bench and the bar. The results of 
this omission by the state are alarming and our profession has been 
weakened accordingly. 





2 Senate Bill 612. 

2% Chapter 10175, Acts of 1925. 

2 Chapter 26655, Acts of 1951. 

% Survey of the Legal Profession, Bar Examinations and Requirements for 
Admission to the Bar, 104 


* Ibid. 47. 
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Florida is such an attractive place in which to live that many out 
of state students attend our law schools. The diploma privilege brought 
an inordinate number of these students. Some were undesirables but 
they were permitted to attend and graduate from law school. 


Under the diploma privilege the applicant was required to satisfy 
the board with regard to his moral fitness. But in this respect the 
examiners were severely handicapped because the applicant was a 
graduate of an approved law school and in doubtful cases the tendency 
was toward granting the license. 


Another evil of the diploma privilege was its effect upon the quality 
of the work in the law schools. To some extent there was removed from 
the law schools and the professors the force and advantage of competi- 
tion. In the Survey of the Legal Profession, referring to the diploma 
privilege and its disadvantages it is stated: °7 


“Experience has shown that the bar examination has a salutary 
effect on the law schools in maintaining higher standards and in 
keeping both faculty and students alert in their classroom work.” 


The elimination of this privilege will improve admissions in Florida. 
The bar should remain alert to the consequences of such a privilege and 
oppose any return to it or any other plan which by-passes the public’s 
control over admitting persons to practice law.** 


APPROVED LAW SCHOOLS 


In the main, applicants to take the bar examination in Florida must 
furnish evidence of graduation from a full-time accredited law school.”® 
Law schools approved by the American Bar Association meet the 
requisites of this rule. 


The accrediting agency of the American Bar Association is its 
Section of Legal Education and Admissions to the Bar. Since the stand- 
ards of the American Bar Association are largely quantitative, most of 
this agency’s efforts are directed to such matters as specified periods of 
pre-law and law study, minimum physical facilities for law schools, the 
number of books in the library, the minimum number of teachers and 
the like. 


Albert J. Harno, Dean of the School of Law of the University of 
Illinois, in his recent book published for the Survey of the Legal Pro- 





7 Ibid. 36. 

2% In the case of Fuller v. Watts, which questioned the validity of Chapter 
26655, the Supreme Court, on July 6, held the act valid. 

2” Rule 1 (b), The Statute and Rules Governing Admission to the Florida Bar, 17. 
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fession,®*° discusses these standards and concludes that one of the 
weaknesses in legal education and in standards for admission to the 
bar is that the quality criterion has not been adequately stressed. In an 
address before The National Conference of Bar Examiners in Boston 
last August, Dean Harno asserted that the standards “do not ade- 
quately stress the quality and content of the educational program of the 
schools, nor the quality, both of mind and character, that applicants 
seeking admission to the bar must have.”*! In that address the signifi- 
cance which should be attached to the fact that an applicant is a 
graduate of a school approved by the American Bar Association was 
summed up by the Dean in these words: ** 


“What does graduation from an approved school imply? What 
does it imply as to the quality of training an applicant has had? 
What does it imply as to his character? The answer is that the 
approval of a law school by the American Bar Association does 
not yield clear information on these questions. The Standards are 
not adequately keyed to search out the answers and beyond that, 
the machinery of the American Bar Association for administering 
and maintaining its approved list is faulty.” 


And the inadequacy of the standards of the Association in respect 
to the quality criterion is emphasized in the Survey of the Legal Pro- 
fession.** There it is said that a school “willing to invest a modest 
amount of money can meet the minimum or quantitative standards of 
the American Bar Association without much difficulty.’’*+ 


The history of the enforcement of the standards indicates lack of 
thorough policing.*® “Spot” checks do not disclose deficiencies and 
breaches. The accrediting agency has made every effort within its 
means to supervise these approved schools but it lacks sufficient 
finances to do this job. 


Every member of the bar has a direct interest in the kind of persons 
our law schools are graduating. Incompetent and ill prepared gradu- 
ates reflect upon the profession. They are fertile sources for the lay- 
men’s distrust and doubt. Frequently they are the cases for disciplinary 
proceedings. Bar examinations are obstacles to the unfit but they are 
not positive assurances against incompetents. 





% Legal Education in the United States, 163, 164. George Neff Stevens, Dean 
of the School of Law of the University of Washington, refers to this book as master- 
ful and thought provoking and says: “This is a must for every lawyer.” Am. Bar 
Assn. Journal, March 1954. 


31 What Is An “Approved’”’ Law School?, 23 The Bar Examiner 69. 

32 Tbid. 

%3 Bar Examinations and Requirements for Admission to the Bar, 9-13, 295, 296, 
301. 

% Ibid. 10. 

3% Tbid. 
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“= 
The bar must not let down in its advocacy of higher standards. It 


must not be led to the erroneous conclusion that every law school on 
the approved list of the American Bar Association can be relied upon 
to provide sound legal education. These law schools must be viewed in 
the light of the findings in the Survey, that is, that the standards of the 
Association are minimum and largely quantitative. 


CooPERATION WITH LAw ScHOOLS 


There is a community of interest between the bar, the bar exam- 
iners and the law schools. These groups are concerned with what are 
in reality but successive stages of the same process, namely, the 
training and final selection of applicants for admission to the bar. They 
are equally interested in sound education and discriminating selection. 
These objectives cannot be accomplished with any degree of success 
unless there is an intelligent and sympathetic cooperation. Neither can 
carry on their work in separate, air-tight compartments. As emphasized 
in the Survey of the Legal Profession,** these groups cannot continue 
to deal at arm’s length with hope of either one strengthening its position 
relative to the other. 


The law schools need the help of the bar and the bar examiners 
are equally dependent upon the law schools for active participation in 
their problems. Each working in a separate area without the recogni- 
tion of interdependence leaves unsolved many crucial problems which 
are today inherent in legal education and admissions to the bar. 


This idea of cooperation is by no means a new development. The 
possibilities were discussed by examiners and law teachers more than 
forty years ago. More recently the movement has received increasing 
impetus.*7 The Survey of the Legal Profession** asserts the need of 
strengthening the admission process through a sympathetic and appre- 
ciative desire of each group to work for the benefit of all. Under the 
sponsorship of the Committee on Bar Admissions of the Association of 
American Law Schools*® groundwork is now being laid toward vitaliz- 
ing and extending this much needed cooperation. 


The examiners in Florida are requesting advice and guidance from 
the Florida law schools on several important topics. In January of this 
year each law school sent a representative to a conference called by the 
examiners. Several common problems were discussed and sugges- 





% Ibid. 29. 

37 A Manual for Bar Examiners as revised in 1951 by The National Conference 
of Bar Examiners, 104. 

38 Bar Examinations and Requirements for Admission to the Bar, 29, 114. 

39 Dean Henry A. Fenn, University of Florida Law School, is Chairman of this 
Committee. 
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tions were made. As a result of the conference, a committee on bar 
examinations has been formed. It is composed of one representative 
from each law school. The committee will advise with the board and 
make recommendations about a variety of subjects. To illustrate, the 
committee will analyze and criticize questions, suggest competent per- 
sons for the roster of graders, study the subjects and scope of examina- 
tions and recommend places for examinations and otherwise counsel 
with the examiners. 


It is through joint efforts of this kind that the admitting process 
can be improved. The examiners can then do a better job in giving the 
examinations and the law schools can more satisfactorily discharge 
their obligations to the bar. 


NEED FoR ADMISSIONS FIELD EXCLUSIVELY IN SUPREME CouRT 


It is not in the public interest that the legislature remain in this 
field. The Supreme Court has the inherent power to prescribe the 
standards which must be met by those seeking to practice law. This 
is a part of the judicial function. But the Court has acquiesced for a 
long time in the legislature’s participation.*” 


The power of the legislature to reduce or diminish standards fixed 
by the Court has not been decided. Although this question existed in 
the Barr case, the decision was based upon the inability of the respon- 
dents to raise the point. In the dissent it was asserted that the legisla- 
ture could not lower these requirements. 


Until there is definitive action by the legislature completely with- 
drawing from this field there will be retardation and confusion about 
this subject. It was indicated in 1938*! that such a withdrawal would be 
necessary before the Court would exercise exclusive control over the 
subject. In that case the Bar Association and several of its committees 
asked the Court to adopt rules integrating the bar. Included in the 
proposal was the establishment of a commission of law examiners who, 
in behalf of the Court and subject to its approval and control, would 
administer the rules governing admissions. The proposal contemplated 
the adoption by the Court of rules regulating admissions and other- 
wise exercising sole control. 


When the Court integrated this bar** it announced its inherent 
power to do so and asserted that attorneys are officers of the Court, 
that law practice is so intimately connected with the exercise of the 
judicial power in the administration of justice that the right to define 





4 Petition of Florida State Bar Association, 186 So. 280, 286. 


41 Ibid. 
42 Petition of Florida State Bar Association, 40 So. 2d 902. 
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and regulate the practice belongs to the judicial department of gov- 
ernment, that those matters which are purely and essentially judicial 
may not be interfered with by other departments of government, and 
that the matter of prescribing courses of study and requirements for 
admission to the bar is vested in the Court. 


Admission to practice is an incident to integration. It is just as im- 
portant in the administration of justice as discipline is after entry into 
the profession. The Court should decide who will become its officers 
without any interference by another department. It would be a dis- 
tinct service and in the public interest if the bar would now sponsor 
legislation withdrawing the legislature from this whole field and at 
the same time obtain from the Court appropriate rules creating a com- 
mission patterned after the proposal which was submitted to the 
Court by the bar in 1938. 


SUMMARY 


With an adequate staff and improved administrative procedure, 
the Florida board looks forward to more efficient service in administer- 
ing its affairs and coping with the problems of admissions. In the 
near future Florida should have a well planned system of registration 
of all law students and inquiry into their moral fitness at the begin- 
ning of law study. Such a plan should contemplate contact between the 
beginner and his elders in the profession and the implanting in the 
mind of every prospect the significance of entering the profession of 
law and the serious obligations which must be assumed. 


The Supreme Court decision in the Barr case puts admission 
standards in a perilous position. A petitioner in mandamus proceedings 
against the examiners can prevail on any act of the legislature although 
such act is clearly vulnerable to attack on constitutional grounds. The 
decision opens the door wide for a flood of special and discriminatory 
legislation such as the Dillard-Martin act and the bills which were in- 
troduced at the 1953 session. 


The diploma privilege hampered the proper selection of applicants. 
It impeded improvements in the bar. The bar should firmly meet and 
resist every move to restore this privilege in whatever form. 


Some approved law schools are not rendering a satisfactory 
service in legal education. The minimum standards which are largely 
quantitative are not sufficient. Far more consideration should be given 
to the quality of the instruction and other qualitative standards. The 
bar should see to it that approved law schools offer better training. 
The bar and the law schools must cooperate more in this plan of train- 
ing and final selection of applicants for admission to the bar. They 
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must have a clearer view of the whole process and avoid limiting 
themselves to separate and distinct areas. 


In Florida the admissions field should be lodged exclusively in the 
Supreme Court. This is a pressing need. Unless it is accomplished 
admission standards will be constantly in peril and may very well be 
destroyed. Our gains must be held at any cost but this is not enough. 
The standards should be extended and improved. This is inherently a 
judicial function. The legislature should withdraw and the Supreme 
Court should assume full control. 


What I Learned, and Saw, in Florida 
By Marsorie MERRITT 


If I were called upon to describe in two words my visit to Florida 
in March, which was a combination of talks, vacation and classroom 
sessions, the latter with the State Board of Law Examiners, I’d choose 
as those two words, PaALMs and ProsiemMs. Pats brings back to me 
the beauty of central Florida, a land I had not previously explored— 
miles of grapefruit and orange groves, high hedges of azaleas, Silver 
Springs, Lake Wales, the Bok Tower, the Cypress Gardens, lakes and 
more lakes, and palms rustling in the balmy breezes everywhere (ex- 
cept in the headquarters of the bar examiners who, naturally, weren’t 
balmy at all!). Prosiems, I don’t have to tell you, recalls the matters 
—some of them were applicants—to be passed upon by the members of 
the examining board. 


THE FLormwA Bar EXAMINATION PROCEDURE 


Before I tell you about some of the problems I saw in Florida, I 
shall tell you about the bar examination procedure in that state. I did 
not witness it, but Philip Fleming, the full-time executive secretary 
of the Board of Law Examiners, briefed me as to the facts. 


In Florida there is no admission on motion or by comity or reci- 
procity, and all applicants take the regular bar examination, except 
those very few who were enrolled on or before July 25, 1951, in an 
approved law school in Florida and complete their legal education 
and receive their law degree within three years of the date either of 
their enrollment or of May 18, 1951, time spent in military service not 
to be reckoned as a part of the said three years. This latter provision 
terminates the diploma privilege which prevailed so long in Florida as 
to graduates of law schools in that State which had A. B. A. approval.’ 





1A suit was filed recently by some law students in an effort to declare invalid 
and unconstitutional the legislative act eliminating the diploma privilege. On July 6 
in the case of Fuller v. Watts, the Supreme Court of Florida held the act valid. 
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Applications for the bar examination must be filed 120 days before 
the date of the examination or 30 days before if the applicant has failed 
a previous Florida examination. Fingerprints, required of all appli- 
cants, are processed carefully, with the result that many interesting 
things are disclosed which could not be discovered in any other way. 
The application fee is $25 plus $50 for a character investigation. If 
the investigation conducted before a prior examination is more than a 
year old, the applicant must pay $10 to bring it up to date. If a person 
applies to take a bar examination and does not appear, he must pay 
a $5 transfer fee to take a subsequent examination. 


The bar examination is given in March and October of each year; 
it lasts three days, consisting of six four-hour sessions. There are a 
total of 48 questions to answer, giving an average of thirty minutes to 
answer each of the eight questions in each session. At present the 
board does not use optional questions. The questions are apportioned 
by subject as follows: 














No. or 

SUBJECT Score QuEsTIoNs 
Business Agency, Corporations, 
Associations PII (ssi ak Scnestyoreapen 4 
Commercial Contracts, Negotiable 
Law OS ERTL 4 
Constitutional Law Puen, wee Geek. 4 
Equity Equity, Mortgages, Trusts......................-.--..---- 4 
Florida Pleading Appeals, Common Law Pleading, Equity 
Procedure and Pleading, Judgments and Execution, Rules 
Practice; of Practice; 
Ethics 6 | ie a ent ee 4 
Property Real Property, Personal Property.................. 
Taxation State Taxation, Federal Taxation.................. 
Wills, Probate and Administration of Estates 
Guardianship Guardian and Ward, Wills......................-...-..-.- 
Administrative State and Federal Administrative 
Law Law, Extraordinary Legal Remedies.............. 
Conflicts and Conflicts of Law 
Construction Statutory Construction... 
Criminal Law Criminal Law and 
and Procedure OES Se ee ar 
Domestic Adoption, Child Custody, 
Relations Divorce, Nar Pear Se ek 
Evidence ee EERE OL CT See eee EN as 
Federal Rules of Procedure and 
Jurisdiction Jurisdiction of Federal 
and Procedure ee en = 
Insurance Insurance, including Workmen’s and Un 

employment Compensation .........................----- 
Torts p EA Sa SUR eee meee wane 























The passing grade is 70, based upon the highest possible mark of 
100. Seventy-eight took the March 1954 examination; 55 of them 
passed it. 


Each applicant has a separate desk and sits in an assigned seat 
throughout the entire examination. He is given a number, and that 
number is placed on two cards, one to be left on his desk at all times 
and the other to be carried by him during the examination. A member 
of the office staff places the same number on the cover sheet of each 
examination booklet in which he writes his answers to the questions. 
Before the candidate turns in his booklet and set of questions at the 
end of each session, he signs the cover sheet of the booklet. At the 
conclusion of the examination, the cards are collected from the can- 
didates and they sign oaths. 


Before sending the examination booklets to examiners and read- 
ers for grading, Mr. Fleming assigns a new and different number to 
the answers of each applicant, removes and retains the cover sheets of 
the booklets, and keeps under lock and key the “control sheet” showing 
the identifying numbers. He then establishes the identity of the appli- 
cants only after the grading is completed and the marks tabulated. In 
March the examiners had the assistance of five graders and the results 
of the examination were announced about six weeks after the exam- 
ination. The board plans eventually to have a grader for each examiner. 


THE HEARINGS ON PROBLEM APPLICANTS 


It was a warm March morning when Mr. Watts, the Chairman of 
the Florida Board, and I flew from Jacksonville to Tallahassee to 
attend the hearings granted applicants who were to appear before the 
entire board. Mr. Fleming met us at the airport and hustled us to the 
meeting. And there, I must say, is the result of solving one problem: 
the headquarters of the bar examiners are now in the magnificent new 
Supreme Court Building, a white stone, very modern structure in the 
midst of a spacious lawn. The sessions were in a large, long, well- 
furnished room which would do credit to the board room of any thriv- 
ing First National Bank. Windows at one end and down one side give 
ample air and light, and the other side provides space for voluminous 
files. Desks at each end of the room accommodate the board’s staff 
of an executive secretary and two secretaries, and in the center is a 
very long table, with chairs for the nine members of the board, the sec- 
retary of the board and Mr. Fleming, the executive secretary. A tape 
recorder and microphones here and there provide a record of the pro- 
ceedings. Ideal surroundings and modern equipment not only help to 


114 


















solve the problems of the board but present to the applicants entering 
the room a picture of high-class efficiency. 


The meeting began promptly Friday morning at nine-thirty, as I 
recall it, and continued right along to midnight, with only one hour for 
dinner. (I do remember definitely the exact time that meeting ended). 
There was a second session Saturday morning from nine to one-thirty 
without interruption. Oh yes, the examinees tell us that bar examina- 
tions are endurance tests. They should have been with me in Florida 
that Friday to witness an endurance test for bar examiners, with prob- 
lems just as hard to answer as any ever given in an examination, each 
requiring a decision as to whether or not a particular applicant was 
entitled to take the bar examination from the standpoint of moral 
fitness. 


The agenda for this March meeting, mimeographed and given to 
each examiner, lists 27 applications about which some decision had to 
be reached. And, it must be remembered, that prior to the compila- 
tion of this list each member of the Florida board had studied the 
character report and had interviewed personally each applicant in his 
particular territory, and had thus as a group approved 74 candidates 
about whom there was no question. Twenty legal sized pages, type- 
written single space, covered the histories of the 27 problem applicants, 
setting out age, education, questions as to legal experience if needed 
under the rules, and data concerning moral character—law violations, 
misrepresentations, failures to disclose blots on the records, etc. Speak- 
ing of blots, some of the histories in that agenda would make “police 
blotters” in a large city look mild by comparison. They were proof that 
careful investigations are now conducted regarding all Florida appli- 
cants, and that the bar examiners of that state face their responsibility 
squarely on this matter of moral character and fitness. 


It is interesting to note that 74 applicants had been approved by 
the individual members of the board and that there were 27 up for 
decision by the entire board, a total of 101. Yet only 78 candidates took 
the bar examination. Withdrawals, and weeding, apparently account 
for the missing 23. 


Prior to the meeting of the entire board, a committee of the board 
had reviewed and studied the entire file and the investigation report 
on each of the problem applicants. These committee members were 
therefore thoroughly familiar with the circumstances which had made 
it necessary to have the candidates appear before the entire board. 

Before each applicant was called in to be heard, the bar examiner 
who had interviewed him previously made any comment he wished 


115 








regarding the case, and then another member of the board was chosen 
to conduct the interview. 


As each applicant entered the room, he was seated and advised 
that he was seeking a privilege and not a right, and that the examiners 
wished to discuss some points with him. Then he was carefully and 
thoroughly questioned regarding those matters which might seem un- 
favorable to him or which required amplification or explanation. The 
interviews were conducted in an informal, quiet and respectful manner 
—which you expect from bar examiners—but the candidates well knew 
they were “on the carpet.” While there was no time limit for the inter- 
view and no apparent pressure to hurry along the applicant, the exam- 
iners wasted little time getting to the heart of each case and exposing 
it. After the candidate had been heard and dismissed, the examiners 
discussed the problem and reached a decision regarding it unless it 
was evident that further investigation or study was necessary. With 
only one or two exceptions, the applicants were notified promptly by 
the secretary of the board as to the decisions. The “anxious seats” were 
comfortable chairs in a lounge close to the meeting room. 


The hearings are, of course, confidential, but I am free to tell you 
that the applicants represented “about everything in the book”—alco- 
holics, slippery-fingers, perverts, dead beats, chronic traffic violators, 
“experts” in marital difficulties, etc. 


While the proceedings were dead-serious, the sessions were not 
without humor, of course, because people are funny. To me the choic- 
est statement was the simple one by an applicant that he had always 
taken care of his in-valid mother, with the accent on the “val” so the 
poor dear became null and void. And then there was the applicant who 
had failed to disclose an arrest, and when questioned about it still con- 
sidered he had never been arrested although he had been taken to a 
police station, questioned, held, and required to furnish bail. To him 
iron bars do not a prison make. 


A cross-section of life paraded into that room that day and a half 
of sessions,—I should include half that night,—and I was grateful to 
be only a visitor and not a bar examiner in Florida. 


Perhaps you are thinking to yourself: “Oh well, the situation in 
Florida is different from what it is in my state. All the riff-raff of un- 
successful and unsavory old lawyers from other jurisdictions go down 
to Florida—the balmy characters. That’s why Florida has such a prob- 
lem. It doesn’t happen here!” But what will you think when I tell you 
that of those 27 applicants who appeared before the Florida board be- 
cause of a question as to character, only five of them were coming in 
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as applicants who had practiced law in another state a total of ten 
years? Of the 22 others up for questioning, only 6 had been graduated 
from a law school prior to or in 1950. The rest, my friends, 16 of them, 
had finished their law course in an “approved law school” in 1953 or 
1954. Five of these 16 were in their 20’s, 7 were in their 30’s, and 4 
were in their 40’s or older. Just how different is the situation in 
Florida? What is that state’s future, now that it has succeeded in elim- 
inating the diploma privilege and has established an effective system of 
character investigation? And what is “the status quo” in other states, 
yours for instance? 


Mississippi Moves 


House Bill 99 of the 1954 Mississippi legislature, effective October 
1, 1954, contains some very interesting provisions concerning admission 
to the bar which are quoted here in part. Heretofore Mississippi has 
had only a requirement “of high school or its equivalent” for admission 
to the bar and no rule as to the amount of legal education. 


“Board of Bar Admissions. There is hereby created a board to be 
known as the board of bar admissions to be chosen as follows: 


“Within thirty days after the passage of this act and every three 
years thereafter, the supreme court of Mississippi shall nominate in 
writing eighteen licensed attorneys of the State of Mississippi, six of 
whom shall be residents of each of the three supreme court districts of 
Mississippi, and shall submit the same to the governor. Within thirty 
days after the submission of such nominations, the governor shall 
appoint from such list six of such attorneys, two from each supreme 
court district, two to be appointed for a term of one year, two to be 
appointed for a term of two years and two to be appointed for a term 
of three years, as designated in the appointment by the governor, and 
upon the expiration of the term of office of ¢ach member the governor 
shall thereupon appoint the successor to serve for a term of three 
years from those remaining upon the list of nominations by the 
supreme court. If the time or times herein fixed shall expire without 
such nominations or appointment, then the supreme court of the State 
of Mississippi and the governor, respectively, shall have a reasonable 
time thereafter in which to act. In case any member shall be or become 
unable or unwilling to act, his successors shall be appointed by the 
governor from those remaining on such list within a reasonable time 
thereafter, and such member shall serve for the unexpired term to 
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which he is appointed. If, for any reason, the list of remaining nomina- 
tions becomes reduced, at any time, so that there remain thereon less 
than two nominees who are able and willing to act in any position on 
said board which may become vacant, the governor may request the 
said court to supplement said list by additional nominations so that 
there will be available three nominees for each of the posts to be filled. 


“That each member of the board of bar admissions shall be com- 
pensated for his services as a member of said board in preparing, giv- 
ing, and grading the examinations at the rate of twenty dollars ($20.00) 
per day, plus any expenses incident to the proper performance of his 
duties, including traveling expenses. That the reasonable expenses of 
the administration of this act, including investigation of all applicants 
for admission, may be incurred and paid by said board. All such com- 
pensation and expenses shall be paid by the Mississippi State Bar, 
upon requisition in writing by the said board of bar admissions, but 
not to exceed the amount received from the application fees for ex- 
amination prior to the date of any such requisition. * * * 


“The secretary of the Mississippi State Bar shall serve also as 
secretary of the board of bar admissions, at a salary to be fixed and 
paid by the Mississippi State Bar. * * * 


“Powers of Board. In addition to the authority given in this act, 
said board shall have the powers to discharge the duties provided for 
in title 32, chapter 2 of the Code of 1942. The said board is hereby 
empowered to make all rules and regulations necessary and proper for 
the effective carrying out of the provisions and objectives of this act 
and of said chapter. ° 


“Every person desiring admission to the bar, excepting those 
persons exempt by sections 8660 and 8663 of the Mississippi Code of 
1942,' shall be required to take and pass the bar examination in a 
manner satisfactory to the board of bar admissions. 


“Qualifications for Admission. The applicant for admission to the 
bar, in order to be eligible for the examination for admission, shall 
be a citizen of the United States and an actual bona fide resident of 
this state for a period of one year preceding the date of such applica- 
tion, above the age of twenty-one years, of good moral character, and 
shall present to the board of bar admissions satisfactory evidence: 


1. That he has successfully completed the general course of the 
study of lawin a law school (which may be either a day or night school) 
which has been either (a) in active existence for more than ten years 





1The diploma privilege granted graduates of the University of Mississippi 
Law School and the admission on motion of attorneys from other states. 
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prior to the date of the application involved, or (b) has been approved 
by the said board as an institution giving a general course of study of 
law reasonably equivalent to the study as is hereinafter required 
under an approved Mississippi attorney, and (c) that such applicant 
has received a diploma or certificate from such school evidencing the 
satisfactory completion of such course; or 


2. “That in compliance with the provisions hereinafter set forth 
he has successfully pursued a general course of the study of law for a 
period of not less than two years under the supervision of a reputable 
Miss'ssippi attorney, who has actively practiced not less than five 
years before the beginning of such course and has been approved by 
said board in compliance with the provisions set forth. 


3. “That in addition to complying with either of the above re- 
quirements, the applicant shall submit proof satisfactory to the board 
that he has successfully completed two full years of college work, or 
its equivalent, in a standard college, or has graduated from a junior 
college, teachers college or normal school requiring two full years 
college work for graduation or has taken and successfully passed 
examinations in subjects equivalent to such two years course of study 
in a college, which examinations are given by a standard college or 
junior college and satisfy their requirements for credit therein. 


“A person intending to apply for examination predicated in whole 
or in part upon the study of law under the supervision of a Mississippi 
lawyer shall comply with the following conditions: 


(a) Notice in writing shall be given to the board by the applicant 
and the attorney under whom the study is to be had at the time of or 
prior to the beginning of such study and more than two years before 
the examination to be taken by the applicant. 


(b) Within a reasonable time after receipt of such notice, the 
board shall notify the student as to whether or not such attorney 
is approved by the board. 


(c) Such attorney shall report in writing to the board in ac- 
cordance with rules and regulations which may be adopted by the 
board but not less than every six months, and such report shall con- 
tain such information as may be required by the board including a 
statement of the courses studied, the progress being made in the 
same, and whether or not the study is being prosecuted satisfactorily. 
Provided, if reasonable causes be shown for delay in such reports, 
the same may, in the discretion of the board, be received after the due 
date thereof. 
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(b) Ninety days prior to the date of the examination, the at- 
torney shall file an affidavit in accordance with rules and regulations 
which may be adopted by the board, showing that the course of study 
has been satisfactorily carried on and is expected to be completed at 
least thirty days prior to the date of the examination, and the student 
shall file written notification of intention to take the examination at 
the time named in such notification, and prior to such examination 
there shall be filed affidavit of the attorney that such course has been 
actually, fully and satisfactorily completed. * * * 


“Application Fee for Examination. Each person applying to take 
the bar examination shall be required to pay an application fee of 
twenty-five dollars ($25.00) to the secretary of the board of bar ad- 
missions, and all such fees shall be deposited to the credit of the Mis- 
sissippi State Bar. Each application shall be filed and the fee paid at 
least ninety days before the date of the bar examination to which the 
application may apply, subject to submission of proof as herein pro- 
vided, fifteen days prior to the examination. From the funds derived 
from said application fees, there shall be paid to the secretary of the 
Mississippi State Bar such sum as shall be determined by the board 
of bar admissions in recompense for additional duties of such secre- 
tary required by the terms of this act. 


“The education requirements both as to general education and 
legal education shall not apply to any bona fide students now en- 
rolled in a law school or who have already graduated from a law 
school; provided, that the students now enrolled in a law school must 
continuously pursue their course of study to a successful completion. 
The educational requirements also shall not apply to any persons who 
have or may have qualified to take the bar examination prior to 
August 1, 1954, under the statute in effect prior to this act, nor shall 
it apply to any persons now engaged in private study for admission 
to the bar, provided they shall give notice in writing to the said board 
of bar admissions of such fact within ninety days after the effective 
date of this act, and thereafter shall make such reports as may be 
required by the board of bar admissions. * * *” 


As to the bar examination itself, the Act provides: “Each subject 
covered by the examination shall be graded separately by the board, 
and if it be determined that the applicant has demonstrated satisfactory 
proficiency in at least one-half of the subjects on which he is examined 
at any one examination period, he shall thereafter be required to stand 
examinations only in those subjects in which he has not qualified.” 


120 








